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Commerce Clause authority, the Supreme Court upheld a

both wheat production intended for commerce and for

. . . activity be local and though it may not be regarded as
commerce, it may still, whatever its nature, be reached by
Congress if it exerts a substantial economic effect on

Wickard v. Filburn, 317 U.S. 111,
118, 125 (1942). In Gonzales v. Raich, 545 U.S. 1 (2005),
the Court reaffirmed Wickard in upholding application of
the Controlled Substances Act to the growth of marijuana
for intrastate personal use, noting that the regulated
activities relate to the production and consumption of a
commodity for which there is an established (albeit illegal)
interstate market, and that failure to regulate cultivation of
marijuana for intrastate personal use would undercut the
regulation of that interstate market.

Under the modern Commerce Clause doctrine announced in
Wickard and affirmed in Raich, Congress has relied on its
power over intrastate economic activities that substantially
affect interstate commerce to enact laws regulating
activities in a number of areas. This constitutional authority
supports federal regulation of activities that affect the
environment, quarantine and other sanitary or health
activities, telecommunications and the internet, agriculture
and stockyards, insurance, and sports and entertainment.
Courts have generally upheld these and other laws as a

ause authority.

In general, courts have identified four factors to consider
when assessing whether Congress may regulate an activity
that in the aggregate has a substantial effect on interstate
commerce:

(1) the economic nature of the activity; (2) a
jurisdictional element limiting the reach of the law
to a discrete set of activities that has an explicit
connection with, or effect on, interstate commerce;
(3) express congressional findings regarding the

s effects on interstate commerce;
and (4) the link between the regulated activity and
interstate commerce.

Norton v. Ashcroft, 298 F.3d 547, 555-56 (6th Cir. 2002);
see also United States v. Morrison, 529 U.S. 598, 610-19
(2000).

Economic Nature. Courts have used a variety of metrics to
determine whether activity is economic in nature. For
example, the Fifth Circuit concluded in United States v. Ho
that asbestos removal is an economic activity because it has
a commercial purpose, because many businesses exist
solely to remove asbestos, and because the activity itself
involves many commercial considerations. 311 F.3d 589,
602 (5th Cir. 2002). In another example, the Second Circuit
observed in Freier v. Westinghouse Electric Corporation

ear that the generation and disposal of waste
material by companies in connection with the manufacture
or processing of products is a business activity, and that the

F.3d 176, 202 (2d Cir. 2002). By contrast, the Supreme
Court in United States v Lopez, 514 U.S. 549 (1995), struck

down a federal prohibition on possessing guns in local
school zones, reasoning (among other things) that mere
possession of a firearm, standing alone, is not economic in
nature. Similarly, in United States v. Morrison, 529 U.S.
598 (2000), the Court invalidated a provision establishing a
federal civil remedy for the victims of gender-motivated
violence, based, in part, on the conclusion that gender-
motivated crimes of violence are not economic activity.

Jurisdictional Element. Though not sufficient in itself to
establish
express jurisdictional element that limits the applicability of
the law to those regulated activities with ties to interstate
commerce may be a significant consideration. For instance,

Lopez, Congress
added a jurisdictional element to the firearm-possession
prohibition that the Court had struck down, limiting the

firearms that have moved in or that otherwise
affect interstate or foreign commerce. Although the
Supreme Court has not revisited this provision, lower
federal courts generally have held that the amended law is
constitutional under the Commerce Clause. E.g., United
States v. Hill, 927 F.3d 188, 206 (4th Cir. 2019).

Findings. Likewise, Congress may strengthen the
Commerce Clause foundation for particular legislation by
including explicit findings in the legislation regarding its
impact on interstate commerce, particularly when the
connection to commerce is not self-evident. Gonzales v.
Raich, 545 U.S. 1, 21 (2005). Such findings are not
essential to a court finding legislation a valid exercise of
Commerce Clause authority. See, e.g., Lopez, 514 U.S. at
562-63; Freier, 303 F.3d at 202. The Court has advised that
the existence of congressional findings is not sufficient, by
itself, to sustain the constitutionality of Commerce Clause
legislation. Morrison, 529 U.S. at 614.

Link to Interstate Commerce. Finally, courts have looked
at the connection to interstate
commerce in reviewing the constitutionality of laws
challenged on Commerce Clause grounds. For example, the
D.C. Circuit upheld the constitutionality of the Endangered

species located solely within one state because, among
other things, the protection of endangered species

n of Home Builders v. Babbitt, 130 F.3d 1041, 1058
(D.C. Cir. 1997) (Henderson, J., concurring); see id. at 1046
n.3, 1056 (Wald, J.). See also Rancho Viejo, LLC v. Norton,
323 F.3d 1062, 1068-80 (D.C. Cir. 2003). Similarly, in
Voggenthaler v. Maryland Square LLC, the Ninth Circuit
rejected a Commerce Clause challenge to federal regulation
of contaminated soil and groundwater located exclusively
in Nevada. 724 F.3d 1050, 1059-61 (9th Cir. 2013). The
court held that a commercial operation had created the
contamination and the resulting cleanup cost burdened
commerce. Id.
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