


Pocket
Constitution

The Declaration of Independence
The Constitution of the United States
The Bill of Rights

Amendments XI-XXVII

Gettysburg Address

(2)TheCapitolNet

TCNFPC.com



seminal case establishing the breadth of Congress’s
Commerce Clause authority, the Supreme Court upheld a
law imposing quotas on wheat “marketing” that reached
both wheat production intended for commerce and for
private “consumption on the farm,” concluding that “even if
... activity be local and though it may not be regarded as
commerce, it may still, whatever its nature, be reached by
Congress if it exerts a substantial economic effect on
interstate commerce[.]” Wickard v. Filburn, 317 U.S. 111,
118, 125 (1942). In Gonzales v. Raich, 545 U.S. 1 (2005),
the Court reaffirmed Wickard in upholding application of
the Controlled Substances Act to the growth of marijuana
for intrastate personal use, noting that the regulated
activities relate to the production and consumption of a
commodity for which there is an established (albeit illegal)
interstate market, and that failure to regulate cultivation of
marijuana for intrastate personal use would undercut the
regulation of that interstate market.

Under the modern Commerce Clause doctrine announced in
Wickard and affirmed in Raich, Congress has relied on its
power over intrastate economic activities that substantially
affect interstate commerce to enact laws regulating
activities in a number of areas. This constitutional authority
supports federal regulation of activities that affect the
environment, quarantine and other sanitary or health
activities, telecommunications and the internet, agriculture
and stockyards, insurance, and sports and entertainment.
Courts have generally upheld these and other laws as a
valid exercise of Congress’s Commerce Clause authority.

In general, courts have identified four factors to consider
when assessing whether Congress may regulate an activity
that in the aggregate has a substantial effect on interstate
commerce:

(1) the economic nature of the activity; (2) a
jurisdictional element limiting the reach of the law
to a discrete set of activities that has an explicit
connection with, or effect on, interstate commerce;
(3) express congressional findings regarding the
regulated activity’s effects on interstate commerce;
and (4) the link between the regulated activity and
interstate commerce.

Norton v. Ashcroft, 298 F.3d 547, 555-56 (6th Cir. 2002);
see also United States v. Morrison, 529 U.S. 598, 610-19
(2000).

Economic Nature. Courts have used a variety of metrics to
determine whether activity is economic in nature. For
example, the Fifth Circuit concluded in United States v. Ho
that asbestos removal is an economic activity because it has
a commercial purpose, because many businesses exist
solely to remove asbestos, and because the activity itself
involves many commercial considerations. 311 F.3d 589,
602 (5th Cir. 2002). In another example, the Second Circuit
observed in Freier v. Westinghouse Electric Corporation
that “it is clear that the generation and disposal of waste
material by companies in connection with the manufacture
or processing of products is a business activity, and that the
storage of such wastes by others is economic activity.” 303
F.3d 176, 202 (2d Cir. 2002). By contrast, the Supreme
Court in United States v Lopez, 514 U.S. 549 (1995), struck
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down a federal prohibition on possessing guns in local
school zones, reasoning (among other things) that mere
possession of a firearm, standing alone, is not economic in
nature. Similarly, in United States v. Morrison, 529 U.S.
598 (2000), the Court invalidated a provision establishing a
federal civil remedy for the victims of gender-motivated
violence, based, in part, on the conclusion that gender-
motivated crimes of violence are not economic activity.

Jurisdictional Element. Though not sufficient in itself to
establish Congress’s Commerce Clause authority, an
express jurisdictional element that limits the applicability of
the law to those regulated activities with ties to interstate
commerce may be a significant consideration. For instance,
following the Supreme Court’s decision in Lopez, Congress
added a jurisdictional element to the firearm-possession
prohibition that the Court had struck down, limiting the
law’s reach to firearms that have moved in or that otherwise
affect interstate or foreign commerce. Although the
Supreme Court has not revisited this provision, lower
federal courts generally have held that the amended law is
constitutional under the Commerce Clause. E.g., United
States v. Hill, 927 F.3d 188, 206 (4th Cir. 2019).

Findings. Likewise, Congress may strengthen the
Commerce Clause foundation for particular legislation by
including explicit findings in the legislation regarding its
impact on interstate commerce, particularly when the
connection to commerce is not self-evident. Gonzales v.
Raich, 545 U.S. 1, 21 (2005). Such findings are not
essential to a court finding legislation a valid exercise of
Commerce Clause authority. See, e.g., Lopez, 514 U.S. at
562-63; Freier, 303 F.3d at 202. The Court has advised that
“the existence of congressional findings is not sufficient, by
itself, to sustain the constitutionality of Commerce Clause
legislation.” Morrison, 529 U.S. at 614.

Link to Interstate Commerce. Finally, courts have looked
at the regulated activity’s connection to interstate
commerce in reviewing the constitutionality of laws
challenged on Commerce Clause grounds. For example, the
D.C. Circuit upheld the constitutionality of the Endangered
Species Act’s prohibition against “take” of endangered
species located solely within one state because, among
other things, the protection of endangered species
“regulates and substantially affects commercial
development activity which is plainly interstate.” Nat’/
Ass’n of Home Builders v. Babbitt, 130 F.3d 1041, 1058
(D.C. Cir. 1997) (Henderson, J., concurring); see id. at 1046
n.3, 1056 (Wald, J.). See also Rancho Viejo, LLC v. Norton,
323 F.3d 1062, 1068-80 (D.C. Cir. 2003). Similarly, in
Voggenthaler v. Maryland Square LLC, the Ninth Circuit
rejected a Commerce Clause challenge to federal regulation
of contaminated soil and groundwater located exclusively
in Nevada. 724 F.3d 1050, 1059-61 (9th Cir. 2013). The
court held that a commercial operation had created the
contamination and the resulting cleanup cost burdened
commerce. ld.

Michael A. Foster, Legislative Attorney
Erin H. Ward, Legislative Attorney

IF11971

https://crsreports.congress.gov



Congress’s Authority to Regulate Interstate Commerce

Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to
congressional committees and Members of Congress. It operates solely at the behest of and under the direction of Congress.
Information in a CRS Report should not be relied upon for purposes other than public understanding of information that has
been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work of the
United States Government, are not subject to copyright protection in the United States. Any CRS Report may be
reproduced and distributed in its entirety without permission from CRS. However, as a CRS Report may include
copyrighted images or material from a third party, you may need to obtain the permission of the copyright holder if you
wish to copy or otherwise use copyrighted material.

https://crsreports.congress.gov | IF11971 - VERSION 1 - NEW



Learn how Capitol Hill really works

All of our programs and any combination of their topics
can be tailored for custom training for your organization.

For more than 40 years, TheCapitol.Net and its predecessor, Congressional Quarterly Executive
Conferences, have been teaching professionals from government, military, business, and NGOs about
the dynamics and operations of the legislative and executive branches and how to work with them.

Our training, on-site and online, and publications include congressional operations, legislative and budget
process, communication and advocacy, media and public relations, research, testifying before Congress,
legislative drafting, critical thinking and writing, and more.

¢ Diverse Client Base—We have tailored hundreds of custom on-site and online training programs
for Congress, numerous agencies in all federal departments, the military, law firms, lobbying firms,
unions, think tanks and NGOs, foreign delegations, associations and corporations, delivering
exceptional insight into how Washington works.™

e Experienced Program Design and Delivery—We have designed and delivered hundreds
of custom programs covering congressional/legislative operations, budget process, media training,
writing skills, legislative drafting, advocacy, research, testifying before Congress, grassroots, and more.

* Professional Materials—We provide training materials and publications that show how Washington
works. Our publications are designed both as course materials and as invaluable reference tools.

e Large Team of Experienced Faculty—More than 150 faculty members provide independent
subject matter expertise. Each program is designed using the best faculty member for each session.
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Custom training programs are designed to meet your educational and training goals, each led by
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