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1 Kenneth Thomas, a retired CRS legislative attorney, contributed to a previous version of this report.
2 With the use of suspensions and the extension of temporary debt limits, reasonable people might disagree on the
number of modifications of the limit.
3 P.L. 116-37 § 301(b).
4 U.S. CONST. art. I, § 8, cl. 1
5 U.S. CONST. art. I, § 8, cl. 2.
6 Congress also authorizes governmental entities to draw money from the U.S. Treasury to meet various financial
obligations. See U.S. CONST. e of
Appropriations made by Law ).
7 These instruments include bonds (31 U.S.C. § 3102); notes (Id. § 3103); certificates of indebtedness and Treasury
bills (Id. § 3104); as well as savings bonds and savings certificates (Id. § 3105).
8 Those categories of federal debt are constrained in other ways. For instance, debts of the Federal Financing Bank
(FFB) are subject to a separate $15 billion limit (P.L. 93-224 § 9).
9 5 U.S.C. § 8348(j) et seq. Also see CRS Insight IN10837, , by Grant A.
Driessen and Anthony A. Cilluffo.
10 Neil H. Buchanan and Michael C. Dorf, How to Choose the Least Unconstitutional Option: Lessons for the President
(and Others) from the Debt Ceiling Standoff, 112 COLUM. L. REV. 1175 (2011).
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11 For a list of pre-World War I debt issuances, see U.S. Congress, National Monetary Commission, Laws of the United
States Concerning Money, Banking, and Loans, 1778-1909, 61st Cong., 2nd sess., 1910, S.Doc. 580, pp. 766-769;
https://fraser.stlouisfed.org/scribd/?item_id=21954&filepath=/files/docs/historical/nmc/nmc_580_1910-pt1.pdf.
12 For details, see CRS Report RL31967, The Debt Limit: History and Recent Increases, by D. Andrew Austin.
13 Act of March 2, 1839, 5 Stat. 323.
14 See Kenneth G. Garbade, Birth of a Market, (Cambridge, Mass.: MIT, 2012), ch. 5.
15 A debt is rolled over by issuing new debt to retire old debt.
16 Garbade (2012).
17

illion All Right for Now, Message Says Yielding to
New York Times

series securities was introduced in 1940, in the next year federal debt was consolidated under an increased aggregate
limit of $65 billion.
18 Revenue Act of November 23, 1921 (42 Stat. 227; P.L. 67-98). See also Paul Studenski and Herman E. Kroos,
Financial History of the United States, 2nd ed. (New York: McGraw-Hill, 1963), p. 316.
19 In particular, the Second Liberty Bond Act provided a broad authorization for how bond proceeds could be used:

expenditures authorized for the national security and defense and other public
purposes authorized by law
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20
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20 Financial Times, n.d., at http://lexicon.ft.com/Term?term=technical-
default.
21 Federal Reserve Bank of New York, Circular 7675: Auction of Notes and Bonds, July 25, 1975,
https://fraser.stlouisfed.org/title/466/item/476564.
22 U.S. Treasury, Uniform Offering Circular, Fiscal Service Series No. 1-93, https://www.treasurydirect.gov/instit/
statreg/auctreg/CFR-2014-title31-vol2-part356.pdf. The Uniform Offering Circular was published as a final rule on
January 5, 1993 (58 Federal Register 411).
23 Thomas E. Mann and Norman J. Ornstein, Worse than it Looks (New York: Basic Books, 2012), p. 6. Also
see discussion of 1979 extension of Treasury loan authority below.
24 See Office of Management and Budget, FY2022 Budget of the U.S. Government, Historical Table 7.3,
https://www.whitehouse.gov/wp-content/uploads/2021/05/hist07z3_fy22.xlsx.
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25

- Presidential
Studies Quarterly, vol. 43, no. 4, December 2013, p. 782.
26 Sen. Robert Byrd, Senate majority l
during my fifty- The Hill, May 19,
2010, https://thehill.com/blogs/congress-blog/lawmaker-news/98681-the-filibuster-and-its-consequences-sen-robert-
byrd.
27

Congressional Record, September 19, 1977, p. 29857.
28 Remarks of Rep. Delbert Latta, Congressional Record, October 4, 1977, p. 32104.
29 See discussion of 1977 filibuster in CRS Report R44395, Amending Senate Rules at the Start of a New Congress,
1953-1975: An Analysis with an Afterword to 2015, by Walter J. Oleszek. For a detailed analysis, see archived CRS
Report, Complexities of the Legislative Process: A Case Study of Congressional Consideration of National Energy
Legislation During the 95th Congress, 79-68 GOV, by Stanley Bach.
30 See archived CRS Issue Brief IB81020, Natural Gas Policy Act, by Lawrence Kumins, available to congressional
clients upon request.
31 See discussion of 1977 filibuster in CRS Report R44395, Amending Senate Rules at the Start of a New Congress,
1953-1975: An Analysis with an Afterword to 2015, by Walter J. Oleszek. At the start of the 96th Congress in 1979, the
Senate agreed to modify Rule XXII concerning cloture, limiting the total time for consideration of a matter once cloture
has been invoked. In particular, some actions taken in the 1977 filibuster were not available after those changes. See
Bach (op. cit.) and U.S. Congress, Senate Committee on Rules and Administration, Senate Cloture Rule: Limitation of
Debate in the Senate of the United States, committee print, prepared by Congressional Research Service, 112th Cong.,
1st sess., December 5, 2011, S.Prt. 112-31, pp. 33-34.
32 See Sen. a New York Times, October 9, 1977,
https://www.nytimes.com/1977/10/09/archives/natural-gas-and-the-filibuster.html.
33 Congressional Record, September 30, 1977, p. 31788.

Mr. ROBERT C. BYRD. Senators know as well as I that it has been impossible to anticipate what
might occur. Anything can happen fast in this situation, and sometimes it takes many days for it to
happen. But I would anticipate rollcall votes tomorrow, and I hope the Senate would find a way to
reach its final decision tomorrow. But I have been hoping that for several days.

Mr. ABOUREZK. Mr. President, to save the time of Senators, and I know everybody would like to
recess and go eat dinner-until tomorrow, I assume-I just want to tell the leader that I would object
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34

35

36

37
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39

40

to bringing up any of those bills, and I would object to routine morning business being conducted.

Mr. LEAHY. Object to what?

Mr. ABOUREZK. Object to routine morning business being conducted.

Mr. ROBERT C. BYRD. Perhaps this could be satisfactory to the Senator. We could get
unanimous consent to take up the debt limit extension this evening and vote on it the first thing
tomorrow.

Mr. ABOUREZK. I would object.
34 Sen. Abourezk gave no explanation of why he raised no objection to consideration of the debt limit measure. For a
description of Senate and White House discussions, see George Lardn

Washington Post, October 5, 1977, https://www.washingtonpost.com/archive/politics/1977/10/05/
bitterness-and-resentment/8c1b4fa5-f514-4682-9edc-a6fc84f6bdc6/.
35 Congressional Record, September 30, 1977, pp. 31789-31790.
36 Remarks of Rep. Bernice F. Sisk, Congressional Record, October 4, 1977, p. 32104.
37 Remark of House Ways & Means Chairman Al Ullman, Congressional Record, October 4, 1977, p. 32105.
38 Wall Street Journal
U.S. Treasury, press release B-472, October 1, 1977, https://fraser.stlouisfed.org/title/press-releases-united-states-
department-treasury-6111/volume-208-587051 (p. 652 of pdf).
39 Kenneth D. Garbade, Direct Purchases of U.S. Treasury Securities by Federal Reserve Banks, Federal Reserve Bank
of New York Staff Report no. 684, August 2014, https://www.newyorkfed.org/medialibrary/media/research/
staff_reports/sr684.pdf.
40 Federal Reserve System, Federal Open Market Committee, Record of Policy Actions: October 17-18 Meetings,
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41
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49

November 17, 1977, pp. 33-34, https://www.federalreserve.gov/monetarypolicy/files/fomcropa19771018.pdf.
41 https://corporatefinanceinstitute.com/
resources/knowledge/credit/technical-default/.
42 Thomas E. Mann and Norman J. Ornstein, ks (New York: Basic Books, 2012), p. 6.
43 For instance, the 3-month Treasury bill rate rose 6 basis points on September 30, 1977, and another 6 basis points the
following Monday. Short-term Treasury rates remained steady for the rest of the year. See Federal Reserve Bank of St.
Louis, FRED website, https://fred.stlouisfed.org/graph/?g=Glfh. 100 basis points equals 1 percentage point.
44 For instance, see Washington Post New
York Times
45

https://www.jimmycarterlibrary.gov/digital_library/sso/148878/45/SSO_148878_045_01.pdf.
46 The House passed H.R. 13385 on a 205-202 vote.
47 Senate leadership had tentatively planned to take up the debt limit measure on August 1, 1978, but did not do so.
Remarks of Senate Majority Leader Robert Byrd, Congressional Record, p. 23442, July 31, 1978. The Senate approved
H.R. 13385 on a 62-31 vote.
48 Rep.
that we would be badly defeated last week. It was the better part of wisdom to postpone it, even though we knew there

Congressional Record, April 2, 1979, p. 6892.
49 The House passed H.Res. 183 (96th Congress), a rule to agree to Senate amendments, on a 209-165 vote.
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The Government has never defaulted on any of its securities because cash has been
available to redeem them upon maturity or demand. It is unlikely that the Congress would
intentionally delay action on public debt legislation long enough for a default to result.
Nonetheless, the possibility exists.53

54

55

56

50 Congressional Record, April 2, 1979, p. 6891.
51 New York Times, March 31,
1979, p. 1.
52 GAO, A New Approach to the Public Debt Legislation Should Be Considered, FGMSD-79-58, September 7, 1979,
https://www.gao.gov/products/fgmsd-79-58.
53 Testimony of Elmer Staats, Comptroller General, in U.S. Congress, House Committee on Ways and Means, Increase
in Public Debt Ceiling, hearing, 96th Cong., 1st sess., September 11, 1979.
54 Financial
Review, vol. 24 (1989), issue 3, pp. 475- - New
York Times, August 7, 2017, https://www.nytimes.com/2017/08/07/opinion/debt-ceiling-congress-default-real.html.

September 21, 2021, https://www.moodysanalytics.com/-/media/article/2021/playing-a-dangerous-game-with-the-debt-
limit.pdf.
55 For details, see CRS Report R44704, , by D. Andrew Austin.
56 Zivney and Marcus, op. cit.
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57 Wall Street Journal, April 5, 1979.
58 A class action suit was dismissed with prejudice on May 12, 1980, which barred refiling of the claim. The resolution
of the suit is unclear because case records were destroyed on November 28, 2011.
59 Kleinbard, op. cit. and Zivney and Marcus, op. cit.
60 New York Times, p. D9, April 27, 1979. One trader was quoted to

61 Wall Street Journal, April 27,
1979, p. 32. The Federal Reserve regularly releases estimates of the money supply. At the time, the Federal Reserve
was evolving towards a monetary policy focused on money supply measures M1 (cash and checking accounts) and M2
(M1 plus certain short-
Reserve Bank of San Francisco Weekly Letter, no. 95-34, October 13, 1995, http://www.frbsf.org/economic-research/
files/el1995-34.pdf.
62 Federal Reserve Bulletin, May
1979, https://fraser.stlouisfed.org/title/federal-reserve-bulletin-62/may-1979-20453/record-policy-actions-federal-open-
market-committee-74471.
63

everyone because this is a close one to call. I think everyone had a persuasive argument on both sides [but] the
differences in terms of what really will be done are fairly narrow. And that being so, my tendency would be to follow

[the funds rate] up to 10- , Federal Open Markets Committee, April 27, 1979, conference
call transcript, https://www.federalreserve.gov/monetarypolicy/files/FOMC19790427confcall.pdf.
64 Ed Wall Street
Journal, May 6, 1979, p. 8.
65 Rep.
66 See CRS Report RL31913, , by Bill Heniff Jr.
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I know that this committee has made every effort in the past to assure timely action by
Congress on the debt limit. Yes, the record of the past two years has not been good. During
this period debt limit legislation was considered by Congress four times. On three
occasions action was not taken before the expiration date, and the Treasury was unable to
borrow until the Congress acted two or three days later. Significant costs were incurred by
the Treasury, and extraordinary measures were required to prevent the Government from
going into default.71

67 https://www.cato.org/blog/
ron-paul-our-big-fat-fed.
68 Average daily repo (repurchase agreement) volumes were just under $8 billion in 1977, compared to over $4 trillion

Federal Reserve
Bank of New York Economic Policy Review, vol. 12, no. 1 (May 2006), https://www.newyorkfed.org/research/epr/
06v12n1/0605garb.html

January 19, 2021, https://www.sifma.org/resources/research/us-repo-market-fact-sheet/.
69 Financial Services Forum, letter to the U.S. President and Members of Congress, July 28, 2011,
https://web.archive.org/web/20120514130716/http://www.financialservicesforum.org/attachments/
365_20110728_fsf_letter_to_obama_and_congress.pdf. The letter was signed by the heads of 14 major financial
institutions. A New York
Times, July 30, 2011, https://www.nytimes.com/2011/07/31/business/wall-street-mobilizes-to-raise-debt-ceiling.html.
70 Kenneth D. Garbade, Direct Purchases of U.S. Treasury Securities by Federal Reserve Banks, Federal Reserve Bank
of New York, Staff Report no. 684, August 2014, https://www.newyorkfed.org/medialibrary/media/research/
staff_reports/sr684.pdf.
71 Testimony of Treasury Secretary G. William Miller, in U.S. Congress, Senate Committee on Finance, Subcommittee
on Taxation and Debt Management, hearing, Expiring $830 Billion Public Debt Limit, September 11, 1979, 116th

Cong., 1st sess., https://archive.org/details/SecTreasAnnReport1979/page/n335/mode/2up.
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72

73

74

75

76

77

72 -
Presidential Studies Quarterly, vol. 43, no. 4 (December 2013), pp. 775-791.
73 Testimony of J. Charles Partee and of Paul H. Taylor, Assistant Treasury Secretary, in U.S. Congress, House
Committee on Banking, Finance, and Urban Affairs, Subcommittee on Domestic Monetary Policy, hearing, Federal
Reserve-Treasury Draw, 96th Cong., 1st sess., March 5, 1979, Serial No. 96-4. Partee stated

Under any future conditions of national emergency occasioned by war or natural disaster, the
Treasury might again face unanticipated needs for immediate funds at a time when securities
markets are in general disarray. While the Congress probably would be in a position to reestablish
an emergency borrowing authority quickly in such circumstances, it seems far more efficient to
maintain the existing standby direct borrowing procedures in order to assure the Treasury the
capacity to finance for at least a limited period without the necessity of such congressional action.

74 On March 28, 1979, the day after the Senate agreed to an amendment to a House-passed version of a debt limit
measure rather than approving the House-passed bill without changes, part of a nuclear reactor core melted down at the
Three Mile Island power plant near Harrisburg, PA. One House Member seemed to allude to the incident in the May 7,
1979, debate over extending loan authority discussed below.
75 H.R. 3404 was considered on May 7, 1979, under the suspension of the rules procedure, requiring a two-thirds
majority, but obtained less than a majority (175-195).
76 On May 7, 1979, Rep. Ron Paul contended

The last two times, as was stated, it was used to finance the debt more or less skirting around the
Congress, because we had not as of yet raised the debt limit. I do not think that it is wise to permit
this back door financing of the national debt. I believe that this authority can act as an off-budget
item. Theoretically, even though in the past I admit it has not been used this way, the Government
could borrow $15 billion, keep it for 6 months, pay it off 1 day and review it the next. This would
be $15 billion out of the budgetary controls of the Congress.

Congressional Record, May 7, 1979, p. 10082.
77 On May 7, 1979, Rep. Parren J. Mitchell seemed to allude to the Three Mile Island meltdown:

When the authority was first established we thought of what would be necessary to cover a real
catastrophic emergency in this country. If it was $5 billion way back then, when you consider the
cost of inflation, it has now to be at least triple that. By way of illustration, God forbid we should
ever have a series of nuclear accidents in this country, let us hope that would never happen, but in
the event it does, we do not know what it would cost to deal with that emergency.

Congressional Record, May 7, 1979, p. 10082.
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78

79

80

81 82

83

84

85

86

78 Congressional Record, May 23, 1979, pp. 12512-12519.
79 Congressional Record, May 23, 1979, p. 12515.
80 Rep. This has been Treasury emergency authority since 1942, and has only been used
sparingly. But, it has been used, as I understand it, to finance getting around the public debt when the Treasury was up
against an expiration of the debt limit. That, in fact, skirts the Congress and allows the Treasury a leeway that I do not

Congressional Record, May 23, 1979, p. 12513.
81 The version of H.R. 3404 reported by the House Banking Committee proposed allowing the Fed to make emergency
loans of up to $15 billion to the U.S. Treasury in the form of Treasury securities, which could then be sold on the open
market to obtain cash. In the enacted version (P.L. 96-18), the Federal Reserve loans of securities would count in the
debt ceiling.
82 Garbade (2014), p. 21.
83 House Committee on Ways and Means, H.Rept. 95-923 (Part I), 1978. In addition to setting a new temporary debt
level for the coming year, H.R. 11180

Congressional Record,
February 28, 1978, p. 5034.
84 Summary offered by Rep. Joe Moakley, Congressional Record, March 7, 1978, pp. 5584-5586.
85 Remarks of Subcommittee Chairman Gillis Long, Subcommittee on the Rules and Organization of the House,
Hearings on Congressional Procedures, 95th Congress, 2nd sess., April 26, May 3, May 4, 1978, at p. 2,
https://books.google.com/books?id=b980DHTUXoQC&newbks=1&newbks_redir=0. Rep. Gillis Long also headed the
House Democratic Caucus at the time. Rep. Dick Gephardt succeeded him in that post.
86 For instance, Patricia Wald, then Assistant Attorney General and later Chief Judge of the U.S. Court of Appeals for

action having the force of law to be submitted to the President for his approval or veto. Under this bill, Congress would,
in effect, assert the power to amend [31 U.S.C.] § 757b without Presidential participation by making the key
substantive provision of that section subje -73.
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87

88

89

90

91

92

93

94

87 Statement of Rep. Robert Giaimo, Subcommittee on the Rules and Organization of the House, Hearings on
Congressional Procedures, 95th Cong., 2nd sess., April 26, 1978, at pp. 3-5, https://books.google.com/books?id=
b980DHTUXoQC&newbks=1&newbks_redir=0.
88 Rep. Claude Pepper also a former Senator when anything is before the Senate, everything is before

. -called limit has done nothing to impede the
continual upward march of the national debt to unprecedented levels. When the limit begins to bind, the House simply
raises i
bills have frequently added to this veto-proof measure. Over the years, the debt limit bills have probably cost us far
more than they have ever s Congressional Record, March 7, 1977, p. 5876.
89 The House passed the bill on a 219-198 vote.
90 For subsequent developments, see CRS Report RL31913, , by
Bill Heniff Jr.
91 Rep.
gentleman from Missouri (Mr. GEPHARDT) whereby the debt ceiling in the future may be established through the
congressional budget process. Various versions of this procedure have been under discussion for a long time. Through
persistence, lengthy consultation, brainpower, and creative imagination, the gentleman has refined a procedure that I

Congressional Record, September 26, 1979, p. 26338.
92 Rep.
limit. In the consideration of the debt limit bills, our attention is focused solely on the amount of debt this country has
accumulated. We need to do this from time to time. In budget resolutions, the debt limit figure tends to disappear in a

Congressional Record, September 26, 1979, p. 26339.
93 New York Times, January
potential for confusion around binding debt-ceiling limits was well understood. The debt ceiling was therefore raised
without too much fuss, and the party in opposition would typically object in principle but not put up a real
94 William and Mary
Quarterly, vol. 33, no. 2 (1976), pp. 309-314, https://www.jstor.org/stable/1922168. Thomas Jefferson, before that
compromise on the assumption of state debts and the location of the national capitol was reached, wrote to George
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96

97

98

99

100

101

13, 1790,
https://founders.archives.gov/documents/Jefferson/01-16-02-0295). Also see, L.-M. Miranda and Jeremy McCarter,

Hamilton: the Revolution, (New York: Hachette, 2016), pp. 186-190.
95 Or, alternatively, to future program beneficiaries affected by later spending reductions.
96 See CRS Report R41814, Votes on Measures to Adjust the Statutory Debt Limit, 1978 to Present, by Justin Murray.
97 Public
Administration Review, vol. 53, no. 1 (January-February 1993), pp. 14-27.
98 Senate debate, Congressional Record, vol. 84, part 6 (June 1, 1939), pp. 6480, 6497-6501; part 9 (July 14, 1939), pp.
9141, 9164.
99 Congressional Record,
vol. 103 (August 30, 1957), pp. H16805-H16809.
100 For example, a legislative history of temporary debt limit increases in 1967 runs 1,195 pages. See U.S. Congress,
House Committee on Ways and Means, Legislative History of H.R. 4578 to Provide a Temporary Increase in the
Public Debt Limit (P.L. 90-3) and H.R. 10867 to Increase the Public Debt Limit Set Forth in Sec. 21 of the Second
Liberty Bond Act, committee print, prepared by Staff of the Committee on Ways and Means, 90th Cong., 1st sess., 1967,
H. 1046 (Washington: GPO, 1967).
101 Archived CRS memorandum DL751597, Non-Germane Amendments Attached to Debt Ceiling Bills, June 12, 1975,
by Paul S. Rundquist. Unified partisan control of both chambers of Congress from 1961 through 1969 and a budget
surplus in FY1960 may explain the absence of nongermane amendments to debt limit bills in that period. Unrelated
provisions might have been combined with debt limit measures through other means.
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102

103

104

105

106

107

108

109

110

102 Ibid. Debt limit bills were H.R. 4690 (1971), H.R. 15390 (1972), and H.R. 8410 (1973). Also see Congressional
Quarterly, Congress and the Nation, vol. IV, pp. 62-64, 68, 70.
103 Debt limit bills were H.R. 11104 and H.R. 8410.
104 Balanced Budget and Emergency Deficit Control Act of 1985 (P.L. 99-177

New York Times, October 10, 1985, https://www.nytimes.com/1985/
10/09/us/leaders-in-senate-reach-compromise-on-us-debt-limit.html. Also see Dick Kirschten and Jonathan Rauch,

National Journal, December 14, 1985,
pp. 2857-2858. In addition, see Joseph White and Aaron Wildavsky, The Deficit and the Public Interest: The Search
for Responsible Budgeting in the 1980s, (Berkeley: Univ. of California Press, 1989), ch. 19,
https://publishing.cdlib.org/ucpressebooks/view?docId=ft5d5nb36w;brand=ucpress.
105 New Republic, August 2,
2011, https://newrepublic.com/article/93043/obama-clinton-debt-ceiling-crisis

https://www.deseret.com/1996/1/22/19220603/armey-says-gop-
will-call-all-the-shots.
106 Vetoed on November 13, 1995. A continuing resolution (H.J.Res. 115, 104th Congress) that included spending
reductions in Medicare and other programs was also vetoed on the same day.
107 P.L. 104-121 (H.R. 3136). Two earlier other acts modified the debt limit to allow Social Security payments (P.L.
104-103) and investments in certain federal trust funds (P.L. 104-115).
108 U.S. GAO, Debt Ceiling: Analysis of Actions During the 1995-1996 Crisis, GAO/AIMD-96-130,
http://www.gao.gov/archive/1996/ai96130.pdf.
109 31 U.S.C. § 5112(k).
110 Washington Post,
January 4, 2013, https://www.washingtonpost.com/news/wonk/wp/2013/01/04/michael-castle-unsuspecting-godfather-
of-the-1-trillion-coin-solution/.
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111
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116
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118

111

Could Avoid A Major Crisis Business Insider, January 8, 2013; http://www.businessinsider.com/mint-the-coin-
former-mint-director-philip-diehl-explains-why-the-trillion-dollar-coin-law-would-work-2013-1. Also see Paul

Ready to Mint That Coin New York Times, January 7, 2013, https://krugman.blogs.nytimes.com/2013/
01/07/be-ready-to-mint-that-coin/.
112 Treasury: We Won t Mint a Platinum Coin to Sidestep the Debt Ceiling Washington Post, January
12, 2013; https://www.washingtonpost.com/news/wonk/wp/2013/01/12/treasury-we-wont-mint-a-platinum-coin-to-
sidestep-the-debt-ceiling/. Also see then Federal Reserve Chairman Ben Bernanke, Remarks at the University of
Michigan Ford School, January 14, 2013, http://fordschool.umich.edu/sites/default/files/2013-ben-bernanke.txt.
113 Daniel Watson, Deputy Assistant Secretary for Public Affairs
Treasury Notes, October 16, 2015, https://www.treasury.gov/connect/blog/Pages/one-solution-debt-limit.aspx.
114 Testimony of Treasury Secretary Janet Yellen, in U.S. Congress, House Committee on Financial Services, Federal

, 117th Cong., 1st sess., September 30, 2021.
115 Kentucky Law Review,
vol. 109, no. 2 (2020), pp. 229-298.
116

Institution web blog, October 26, 2015, https://www.brookings.edu/blog/fixgov/2015/10/26/a-trillion-dollar-platinum-
coin-to-fix-the-debt-ceiling-why-not-100-trillion/.
117 For a discussion of issues regarding i Why the $1 Trillion Platinum Coin Idea Won t
Work January 8, 2013, http://goldandsilverblog.com/why-the-trillion-dollar-platinum-coin-wont-work-0450/.
118 See Charles I. Plosser, President and Chief Executive Officer, Federal Reserve Bank of Philadelphia Fiscal Policy
and Monetary Policy: Restoring the Boundaries, 2012 Annual Report of the Federal Reserve Bank of Philadelphia;
https://www.philadelphiafed.org/publications/annual-report/2012/restoring-the-boundaries. Until 1981, the Federal
Reserve had limited authority to buy Treasury securities directly to meet emergency cash management circumstances.
See Kenneth D. Garbade, Direct Purchases of U.S. Treasury Securities by Federal Reserve Banks, Federal Reserve
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central banks are generally assigned the responsibility for establishing and maintaining the
value or purchas
undermined or completely subverted if fiscal authorities independently set their budgets in
a manner that ultimately requires the central bank to finance government expenditures with
significant amounts of seigniorage in lieu of tax revenues or debt.119

120 121

122 123

The validity of the public debt of the United States, authorized by law, including debts
incurred for payment of pensions and bounties for services in suppressing insurrection or
rebellion, shall not be questioned. But neither the United States nor any State shall assume
or pay any debt or obligation incurred in aid of insurrection or rebellion against the United
States, or any claim for the loss or emancipation of any slave; but all such debts, obligations
and claims shall be held illegal and void.124

Bank of New York Staff Report No. 684, August 2014.
119 Id. Seigniorage is the market value of currency minus the cost of minting coins or printing banknotes.
120 Regular and Predictable as a Treasury Debt Management Strategy
Federal Reserve Bank of New York Economic Policy Review, vol. 13, no. 1 (March 2007),
https://www.newyorkfed.org/research/epr/07v13n1/0703garb.html.
121 Meaning and Implications of Regular and Predictable as a Tenet of Debt Management,
presentation at Treasury Borrowing Advisory Council, August 2015, https://www.treasury.gov/resource-center/data-
chart-center/quarterly-refunding/Documents/August2015TBACCharge1.pdf.
122 For example, see Paul M. Krawzak, Debt Limit Options Narrowing, 14th Amendment Chatter Returns, Roll Call
September 20, 2021, https://www.rollcall.com/2021/09/20/debt-limit-options-narrowing-14th-amendment-chatter-
returns/.
123 See Certification of Secretary of State William H. Seward that the Fourteenth Amendment of the Constitution has
been Adopted (July 28, 1868), reprinted in 15 Stat. 708 (1868).
124 U.S. CONST. amdt. XIV, § 4.
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125

126

127

128

129

130

125 National Archives and Records Administration, Transcript of Wade-Davis Bill (1864),
https://www.ourdocuments.gov/doc.php?flash=true&doc=37&page=transcript.
126 Joseph B. James, The Framing of the Fourteenth Amendment (Urbana: University of Illinois Press, 1956), pp. 3-20.
127 Ibid., p. 22. On September 18, 1866, New York Herald editor James Gordon Bennett estimated that southern states
would gain 40 seats if the franchise were restricted to white voters and 61 seats with universal (male) franchise (p. 5).
128 The 1860 Census results indicated a House of 243 Members, although due to secession the 39th Congress had only
193 Members. See Office of the Historian, U.S. House of Representatives, 39th Congress Profile,
http://history.house.gov/Congressional-Overview/Profiles/39th/. Also see archived CRS Report 95-791, House of
Representatives: Setting the Size at 435, by David C. Huckabee, available to congressional clients upon request.
129 James (op. cit., pp. 23-27). On August 16, 1865, Treasury Secretary McCulloch wrote to Sen.
can be more damaging to our national credit than the openly-expressed opinion by leading men, that there may arise

prospects of repudiation were exaggerated, although several ex-Confederate states repudiated state debts in the post-
Civil War period. See William Scott, Repudiation of State Debts: A Study in the Financial History of Mississippi,
Florida, Alabama, North Carolina, South Carolina, George, Louisiana, Arkansas, Tennessee, Minnesota, Michigan,
and Virginia (Boston: Crowell, 1893). Rep. John Bingham, one of the framers of the a
this Congress, charged as it is, like the first Continental Congress, with the care of the liberties of all, shall perform the
duty enjoined upon it, and send to the people the necessary constitutional provisions and guarantees for the future
safety of the Republic, I apprehend that there are men now within these walls who may learn, when it is too late, that
the ballot in the hand of the conspirator is more dangerous t
Congressional Globe, January 25, 1866, pp. 428-429.
130 Some Civil War loan issues were marketed widely to the public soon after hostilities commenced in 1861. Providing
a constitutional guarantee for federal debt, therefore, may have served political as well as financial ends. See Franklin
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131

132

133

134

135

136

If the holders of these promises to pay started in to demand gold the first comers would get
gold for a few days and they would amount to about one-twenty-fifth of the holders of the
securities and the currency. The other twenty-four people out of twenty-five, who did not
happen to be at the top of the line, would be told politely that there was no more gold left.137

138

139

- Graduate Institute of
International and Development Studies, Geneva, December 2012.
131 See Michael Abramowicz, Beyond Balanced Budgets, Fourteenth Amendment Style, 33 TULSA L.J. 561, 610 (1997)

132 294 U.S. 330 (1935).
133 Commentators have struggled with Perry See, e.g., Henry M. Hart, Jr., The
Gold Clause in United States Bonds, 48 HARV. L. REV.
fair to say, have ever issued f
134 See CRS Report R44704, , by D. Andrew Austin, at 9-11.
135 2 PUB. PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 165 66 (1938).
136 Id.
137 Id. at 166.
138 Id. Likewise, the House Committee on Banking and Currency argued that gold clauses encouraged hoarding and the

H. REP. NO. 73-169, at
1 2 (1933).
139 Pub. Res. No. 73-10, 48 Stat. 112, 112 (1933) (second whereas clause). In favorably reporting the joint resolution,

de fac which as a result of earlier legislative and executive actions
were already not capable of being paid in gold in advance of new, needed bond offerings scheduled for June 1933.
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140

141

142

143

144 145

146

147

148

149

150

151

152

153

See S. REP. NO. 73-99, at 2 (1933); see also supra note 134.
140 48 Stat. at 113.
141 Id.
142 Perry v. United States, 294 U.S. 330, 346, 347 (1935).
143 Id. at 347.
144 Id.
145 Id.
146 Id.
147 See id.
148 Id.; see also id
149 See, e.g., Proclamation No. 2072, reprinted in 3 PUB. PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT, at 67 69
(1938).
150 Perry, 294 U.S. at 347.
151 Id. The Court of Claims certified a second question, concerning impossibility of performance, but the Supreme

See
id. at 348, 358.
152 Id. at 358. The Court decided Perry the same day that it decided other cases challenging government action
affecting gold, likewise denying relief to these other plaintiffs. Together with Perry, these cases have been referred to

See Nortz v. United States, 294 U.S. 317 (1935) (challenge by holder of Treasury gold

Secretary of the Treasury in exchange for legal tender of an equivalent face amount); Norman v. Baltimore & O.R. Co.,
294 U.S. 240 (1935) (two cases involving railroad bonds containing gold clauses).
153 Perry, 294 U.S. at 346. In a concurrence, then-Justice Harlan F. Stone expressly declined to join the portions of

s

the value of money. See id. at 359 61 (Stone, J., concurring); see also, e.g., Gerard Magliocca, The Gold Clause Cases
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154

155

156

157

158

159

160

161

The Fourteenth Amendm
public debt of the United States, authorized by law, ...
provision was undoubtedly inspired by the desire to put beyond question the obligations of
the government issued during the Civil War, its language indicates a broader connotation.
We regard it as confirmatory of a fundamental principle which applies as well to the
government bonds in question, and to others duly authorized by the Congress, as to those
issued before the amendment was adopted. Nor can we perceive any reason for not

and Constitutional Necessity, 64 FLA. L. REV s opinion reflected
as it declared the joint resolution unconstitutional); Neil H. Buchanan & Michael C.

Dorf, How to Choose the Least Unconstitutional Option: Lessons for the President (and Others) from the Debt Ceiling
Standoff, 112 COLUM. L. REV. 1175, 1190 91 (2012) (arguing that Perry

154 Perry, 294 U.S at 348 49.
155 Id. at 350; see also U.S. CONST

id
see also supra note 153 (noting that

s opinion).
156 Perry, 294 U.S. at 350.
157 Id.
158 Id. at 352 (citing United States v. Bank of Metropolis, 40 U.S. 377, 392 (1841)).
159 Id. at 353 54.
160 Id. at 353.
161 Id.
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concerns the integrity of the public obligations.162

163

164

165

166

167

168

169

170 171

172

173

162 Id. at 354.
163 Id

164 See id. at 358. Gerard Magliocca argues that the result in Perry can be explained, at least in part, by the high stakes
involved in the decision of whether to provide a remedy to those seeking to enforce gold clauses. As proof of these
stakes, Magliocca points t

See Magliocca, supra note 153, at 1264 & 1277 (reproducing draft text of fireside chat). The
Court decided the Gold Clause Cases to deny petitioners relief and therefore President Roosevelt did not deliver the
address. See id. at 1262.
165 Perry, 294 U.S. at 354 55.
166 Id. at 357.
167 Id.
168 Id.
169 Id.; see also, e.g., supra note 134.
170 Perry, 294 U.S at 357.
171 Id. at 358.
172 Id.
173 Id. In August 1935, six months after the Court decided Perry, Congress withdrew any waiver of sovereign immunity
with respect to, among others, gold-clause securities, defining that category by reference to the June 1933 joint
resolution. See Pub. Res. No. 74-63, §§ 2, 4, 49 Stat. 938, 939 (1935).
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174

175 176

177

178

179

180

181

174 See, e.g
officer, become a party to negotiable paper, they have all the rights, and incur all the responsibility of individuals who
are parties to
consent).
175 See,
e.g., Perry, 294 U.S. at 353 (construing the Borrowing Clause); see also supra note 163 and accompanying text.
176 292 U.S. 571 (1934) (Brandeis, J.) (unanimous).
177 Id. at 575 76.
178 Id. at 579.
179 Id
power to reduce expenditures by abrogating contractual oblig
180 See Cherokee Nation of Okla. v. Leavitt, 543 U.S. 631, 646 (2005) (citing Lynch and Perry as support for the rule

Bowen v. Public Agencies Opposed to Soc. Sec. Entrapment, 477 U.S. 41, 52 (1986) (citing Lynch and Perry for the
proposition that the federal government has the power to enter into contracts that vest rights in third parties); United
States v. Larionoff, 431 U.S. 864, 879 (1977) (citing Lynch and Perry in the course of noting that action by Congress to

181 Perry, 294 U.S. at 354 (emphasis added). The federal courts of appeals also have not extensively examined the
2016, a federal appeals court

affirmed dismissal of a suit challenging the statutory debt limit on, among others, Public Debt Clause grounds.
According to the court, the bondholder plaintiff failed to plausibly allege either current injury or nonconjectural future
injury caused by the dollar limit on federal borrowing. See Williams v. Lew, 819 F.3d 466, 473 (D.C. Cir. 2016). A
1987 amendment to the Higher Education Act of 1965 (HEA) likewise drew Public Debt Clause challenges.
Participants in a federal loan insurance program argued they had contractual rights against the government to receive
certain reinsurance payments. The government allegedly repudiated those rights when it withheld reinsurance payments
from entities that had refused to comply with the
student loan insurance fund. Courts of appeals held that the United States had not repudiated its contractual obligations,
as Congress did not unambiguously surrender its authority to amend the HEA to alter the regulatory scheme that
defined entitlement to reinsurance payments, and thus found no Public Debt Clause violation. See Great Lakes Higher
Educ. Corp. v. Cavazos, 911 F.2d 10, 18 (7th 7 amendment, nor the
Secretary has questioned any valid debt. The Secretary took nothing from the agency except the use of funds made

v. Cavazos, 900 F.2d 894, 902 (6th Cir. 1990) (reversing district court judgment that found a Public Debt Clause
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182

183

184

185

186

187

188

there was no violation of sect .
182 See, e.g., Abramowicz, supra note 131, at 600 & 600 n.191 (noting ways that commitments incurred under fully
performed service contracts might differ from commitments under the Social Security or Medicare programs);
Laurence Tribe, Guest Post on the Debt Ceiling by Laurence Tribe, DORF ON LAW (July 16, 2011),
http://www.dorfonlaw.org/2011/07/guest-post-on-debt-ceiling-by-laurence.html (arguing that the Public Debt Clause
would not forbid the federal government from prioritizing certain payments over others if it cannot make all legally

The
ADVANCING A FREE SOCIETY (Jul 4, 2011), https://www.hoover.org/research/debt-ceiling-certainly-not-unconstitutional
(
paying the public debts and pension obligations of the United States, as they become due, has priority over all other

183 See , POINT OF ORDER (July 1, 2011),
https://www.pointoforder.com/2011/07/01/threatening-default-a-response-to-professor-balkin/.
184 Magliocca, supra note 153, at 1256; see also Gerard Magliocca, Section Four of the Fourteenth Amendment
(Again), BALKINIZATION (Sept. 20, 2021), https://balkin.blogspot.com/2021/09/section-four-of-fourteenth-
amendment.html (arguing tha

185 See Abramowicz, supra note 131, at 596; see also Jack Balkin, The Legislative History of Section Four of the
Fourteenth Amendment, BALKINIZATION (June 30, 2011), https://balkin.blogspot.com/2011/06/legislative-history-of-
section-four-of.html

but see Stern, supra note 183
186 U.S. CONST. amdt. XIV, § 4.
187 Perry, 294 U.S. at 354; but see Robert A. Levy, Defaults, Debt Ceilings and the 14th Amendment, CATO INSTITUTE
(July 7, 2011), https://www.cato.org/commentary/defaults-debt-ceilings-14th-amendment
my loan when due, while assuring me that he would get around to it at
pressed to intuit that his default although not a repudiation
188 See supra note 184.
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193

194

D. Andrew Austin
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Sean M. Stiff
Legislative Attorney

189 See supra note 182.
190

Washington
Post, October 5, 2021.
191 Vox, August 9, 2017, https://www.vox.com/
policy-and-politics/2017/8/9/16112364/debt-ceiling-explained.
192 hy Congress Must Now

New York Times, October 22, 2009.
193 See section bove.
194 Anita S. Krishnakumar, In Defense of the Debt Limit Statute, 42 HARVARD JOURNAL ON LEGISLATION 135 (2005).
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