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This Legal Sidebar post is the first in a six-part series that discusses the Twenty-Seventh Amendment to
the Constitution, which prevents laws that modify Members of Congress’s compensation from taking
effect until after an intervening congressional election. During the 117" Congress, the Sergeant at Arms
fined three Members of the House of Representatives for entering the House Chamber without wearing
masks during the COVID-19 pandemic. The Members declined to wear masks to protest a House
resolution and policy requiring them to do so. Because the fines were deducted from their salaries without
an intervening House election, the Members challenged the mask policy in federal court as a violation of
the Twenty-Seventh Amendment. In Massie v. Pelosi, a D.C. federal district court judge dismissed the
Members’ complaint, determining that the mask policy was consistent with the Twenty-Seventh
Amendment because the disciplinary fines did not modify the Members’ annual salaries designated in the
Ethics Reform Act of 1989. (In August 2022, a federal judge dismissed a similar challenge to fines for
violating rules on security screening.)

As a result of these federal district court decisions, which have been appealed to the U.S. Court of
Appeals for the D.C. Circuit, Congress may be interested in the history and scope of the most recently
ratified amendment to the Constitution. Additional information on this topic is published in the
Constitution Annotated: Analysis and Interpretation of the U.S. Constitution.

Historical Background

The Twenty-Seventh Amendment prevents laws that modify Members of Congress’s compensation from
taking effect until after an intervening congressional election. The Supreme Court has not decided any
cases interpreting the Twenty-Seventh Amendment. Nonetheless, the unusual circumstances of the
Amendment’s ratification, which occurred more than 200 years after Congress initially proposed it, have
raised important questions about Article V’s process for amending the Constitution.

The Twenty-Seventh Amendment’s history spans more than two centuries from the Colonial Era to the

1990s. Generally, the governments of Great Britain’s American Colonies—and, later, the state

governments—followed the “ancient” British practice of compensating legislators. Consistent with this
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practice, the Constitution’s Framers determined that Members of the proposed bicameral national
legislature would receive compensation for their services. However, at the 1787 Federal Convention, the
Framers debated whether compensation for Members of Congress should be determined by the
Constitution, the Members themselves, or the state legislatures. Ultimately, the Framers determined that
the national government would compensate Members of Congress for their services in amounts set by
congressional legislation.

The original Constitution, which took effect in 1789, did not prevent federal laws that increased or
decreased Members’ compensation from becoming operative before the next congressional election.

Some delegates to the state conventions who met to consider the Constitution’s ratification viewed the
absence of an intervening electoral check on Congress’s power to set its own pay as a flaw in the
Constitution’s design. When ratifying the Constitution, several state conventions recommended
amendments to the nation’s charter to address concerns that Members of Congress would abuse the power
to set their pay.

Early in the First Congress, James Madison, then a Virginia congressman, introduced a series of
resolutions proposing to amend the Constitution. Many of these resolutions drew from the
recommendations of the state ratifying conventions. The third resolution prohibited any “law varying the
compensation” of Members of Congress from becoming operative “before the next ensuing election of
Representatives.” On September 25, 1789, Congress proposed a similarly worded Congressional Pay
Amendment. It was submitted to the states for ratification along with an amendment addressing
congressional apportionment and the ten amendments that became the Bill of Rights upon their
ratification in 1791.

By the end of 1791, six states had ratified the Congressional Pay Amendment. In 1873, the Ohio
legislature ratified the Amendment to protest a congressional pay raise. Thereafter, the Amendment lay
dormant until the late 20" century when it was rediscovered by Gregory D. Watson, then an
undergraduate student at the University of Texas at Austin. Watson wrote a paper for a political science
class arguing that the states could still ratify the Amendment and subsequently urged state legislatures to
adopt it. From the mid-1980s to the early 1990s, more than 30 state legislatures ratified the Amendment,
responding to the American public’s opposition to congressional pay increases. The National Archivist
proclaimed the Twenty-Seventh Amendment to have been ratified on May 7, 1992, more than two
centuries after Congress had initially proposed it.

Click here to continue to Part 2.
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Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff
to congressional committees and Members of Congress. It operates solely at the behest of and under the direction of
Congress. Information in a CRS Report should not be relied upon for purposes other than public understanding of
information that has been provided by CRS to Members of Congress in connection with CRS’s institutional role.
CRS Reports, as a work of the United States Government, are not subject to copyright protection in the United
States. Any CRS Report may be reproduced and distributed in its entirety without permission from CRS. However,
as a CRS Report may include copyrighted images or material from a third party, you may need to obtain the
permission of the copyright holder if you wish to copy or otherwise use copyrighted material.
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Learn how Capitol Hill really works

For more than 40 years, TheCapitol.Net and its predecessor, Congressional Quarterly Executive
Conferences, have been teaching professionals from government, military, business, and NGOs about
the dynamics and operations of the legislative and executive branches and how to work with them.

Our training, on-site and online, and publications include congressional operations, legislative and budget
process, communication and advocacy, media and public relations, research, testifying before Congress,
legislative drafting, critical thinking and writing, and more.

Diverse Client Base—We have tailored hundreds of custom on-site and online training programs
for Congress, numerous agencies in all federal departments, the military, law firms, lobbying firms,
unions, think tanks and NGOs, foreign delegations, associations and corporations, delivering
exceptional insight into how Washington works.™

Experienced Program Design and Delivery—We have designed and delivered hundreds

of custom programs covering congressional/legislative operations, budget process, media training,
writing skills, legislative drafting, advocacy, research, testifying before Congress, grassroots, and more.
Professional Materials—We provide training materials and publications that show how Washington
works. Our publications are designed both as course materials and as invaluable reference tools.

Large Team of Experienced Faculty—More than 150 faculty members provide independent
subject matter expertise. Each program is designed using the best faculty member for each session.

Non-Partisan—TheCapitol.Net is non-partisan.
GSA Schedule—TheCapitol.Net is on the GSA Schedule for custom training:
GSA Contract GSO2F0192X.

Please see our Capability Statement on our web site at TCNCS.com.

Custom training programs are designed to meet your educational and training goals, each led by
independent subject-matter experts best qualified to help you reach your educational objectives
and align with your audience.

As part of your custom program, we can also provide online venue, classroom space, breaks and meals,
receptions, tours, and online registration and individual attendee billing services.

For more information about custom on-site training for your organization, please see our web site:
TCNCustom.com or call us: 202-678-1600, ext 115.
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