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The Eighteenth Amendment and National
Prohibition, Part 7: Repeal

June 26, 2023

This Legal Sidebar post is the last in a seven-part series that discusses the Eighteenth Amendment to the
Constitution. Prior to its repeal, the Eighteenth Amendment prohibited the manufacture, sale, or
transportation of “intoxicating liquors” for “beverage purposes” within the United States. Section 2 of the
Amendment granted Congress and the state legislatures “concurrent power” to enforce nationwide
Prohibition by enacting “appropriate legislation.” The Eighteenth Amendment was partly a response to the
Supreme Court’s pre-Prohibition Era Commerce Clause jurisprudence, which limited the federal and state
governments’ power over the liquor traffic. As such, the Eighteenth Amendment’s history provides insight
into the judicial evolution of the Commerce Clause, which operates as both a positive grant of legislative
power to Congress and a limit on state authority to regulate commerce. Additional information on this
topic will be published in the Constitution Annotated: Analysis and Interpretation of the U.S.
Constitution.

Repeal of the Eighteenth Amendment

The Eighteenth Amendment and Volstead Act were controversial in part because they empowered the
federal government to police activities that implicated individual social habits and morality—a role
traditionally led by state and local governments. Nationwide Prohibition quickly fell out of favor with the
American public because of ineffective enforcement, harsh enforcement techniques, crime related to the
illegal liquor traffic, a need for tax revenue during the Great Depression, and widespread defiance of the
law. The Eighteenth Amendment was repealed when the states ratified the Twenty-First Amendment on
December 5, 1933.

The Supreme Court decided a few cases that examined the repeal’s legal implications. In United States v.
Chambers, the Court held that the Twenty-First Amendment’s ratification immediately rendered the
Eighteenth Amendment inoperative. Consequently, “neither the Congress nor the courts could give it
continued vitality.” The Twenty-First Amendment also nullified provisions of the Volstead Act that
rested upon Congress’s Eighteenth Amendment powers, including provisions that imposed penal
sanctions for violations of Prohibition. Courts were thus required to dismiss for lack of jurisdiction all
pending prosecutions for Volstead Act violations, including proceedings on appeal.
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Nonetheless, Prohibition’s repeal did not extinguish all forms of legal liability related to the
transportation, sale, or manufacture of alcoholic beverages (e.g., liability for federal taxes on alcohol).
Moreover, the Twenty-First Amendment recognized that states could regulate or prohibit alcoholic
beverages within their jurisdictions for legitimate, nonprotectionist purposes, such as health or safety.
Exercising this authority, a few states banned the liquor traffic within their borders until the mid-20®
century. In addition, the federal government continued to regulate or tax activities involving alcoholic
beverages, including aspects of beverage production, wholesale distribution, importation, labeling, and
advertising.
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Learn how Capitol Hill really works

All of our programs and any combination of their topics
can be tailored for custom training for your organization.

For more than 40 years, TheCapitol.Net and its predecessor, Congressional Quarterly Executive
Conferences, have been teaching professionals from government, military, business, and NGOs about
the dynamics and operations of the legislative and executive branches and how to work with them.

Our training, on-site and online, and publications include congressional operations, legislative and budget
process, communication and advocacy, media and public relations, research, testifying before Congress,
legislative drafting, critical thinking and writing, and more.

¢ Diverse Client Base—We have tailored hundreds of custom on-site and online training programs
for Congress, numerous agencies in all federal departments, the military, law firms, lobbying firms,
unions, think tanks and NGOs, foreign delegations, associations and corporations, delivering
exceptional insight into how Washington works.™

e Experienced Program Design and Delivery—We have designed and delivered hundreds
of custom programs covering congressional/legislative operations, budget process, media training,
writing skills, legislative drafting, advocacy, research, testifying before Congress, grassroots, and more.

* Professional Materials—We provide training materials and publications that show how Washington
works. Our publications are designed both as course materials and as invaluable reference tools.

e Large Team of Experienced Faculty—More than 150 faculty members provide independent
subject matter expertise. Each program is designed using the best faculty member for each session.

* Non-Partisan—TheCapitol.Net is non-partisan.
* GSA Schedule—TheCapitol.Net is on the GSA Schedule for custom training:
GSA Contract GSO2F0192X.

Please see our Capability Statement on our web site at TCNCS.com.

Custom training programs are designed to meet your educational and training goals, each led by
independent subject-matter experts best qualified to help you reach your educational objectives
and align with your audience.

As part of your custom program, we can also provide online venue, classroom space, breaks and meals,
receptions, tours, and online registration and individual attendee billing services.

For more information about custom on-site training for your organization, please see our web site:
TCNCustom.com or call us: 202-678-1600, ext 115.
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Non-partisan training and publications that show how Washington works.™
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